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KRZHYHU� HQWHUWDLQHG D VXEVHTXHQW UHTXHVW IRU IXUWKHU UHOLHI� HYHQ WKRXJK
QR RQH TXHVWLRQHG LWV SULRU UXOLQJ DV WR ODFN RI MXULVGLFWLRQ� ,W WKHQ

RUGHUHG WKH MRLQGHU RI DQ DGPLWWHGO\ QRQ�GLYHUVH SDUW\� 9LFNL 7XUQHU�

ZKRVH SUHVHQFH LQ WKH FDVH VXUHO\ ZRXOG KDYH GHSULYHG WKH ORZHU FRXUW RI

DQ\ VXEMHFW PDWWHU MXULVGLFWLRQ LW SUHYLRXVO\ SRVVHVVHG�

7KLV SURFHGXUH VHHPLQJO\ ZDV FRQWUDU\ WR WKH WHUPV RI )HGHUDO 5XOH

RI &LYLO 3URFHGXUH ��� ZKLFK JRYHUQV WKH FRPSXOVRU\ MRLQGHU RI SDUWLHV�

6XEVHFWLRQ �D� RI WKLV 5XOH LQVWUXFWV WKDW QHFHVVDU\ SDUWLHV ³VKDOO EH

MRLQHG´ LQ DQ DFWLRQ� EXW RQO\ LI� DPRQJ RWKHU WKLQJV� WKLV ³MRLQGHU ZLOO QRW

GHSULYH WKH FRXUW RI MXULVGLFWLRQ�´ )HG� 5� &LY� 3� ���D�� ,I VXFK D SDUW\

FDQQRW EH MRLQHG LQ WKH DFWLRQ� ZKHWKHU IRU MXULVGLFWLRQDO RU RWKHU UHDVRQV�

WKH FRXUW PXVW ³GHWHUPLQH ZKHWKHU LQ HTXLW\ DQG JRRG FRQVFLHQFH WKH

DFWLRQ VKRXOG SURFHHG DPRQJ WKH SDUWLHV EHIRUH LW� RU VKRXOG EH

GLVPLVVHG�´ )HG� 5� &LY� 3� ���E�� 7KH SODLQ ODQJXDJH RI WKLV 5XOH� WKHQ�

DSSHDUV WR SUHFOXGH WKH SURFHGXUH DGYRFDWHG E\0F&XUU\ DQG 7XUQHU DQG

HPSOR\HG E\ WKH 'LVWULFW &RXUW² QDPHO\� MRLQGHU RI D QRQ�GLYHUVH SDUW\�

ZKLFK LQ WXUQ PDQGDWHV GLVPLVVDO IRU ODFN RI MXULVGLFWLRQ� 5DWKHU� WKH

5XOH VHHPLQJO\ FRQWHPSODWHV WKDW VXFK D SDUW\ FDQQRW EH MRLQHG� DV WKLV

ZRXOG GHIHDW WKH FRXUW¶V VXEMHFW PDWWHU MXULVGLFWLRQ� DQG LW LQVWHDG GLUHFWV

WKH FRXUW WR LQTXLUH ZKHWKHU WKH FDVH VKRXOG FRQWLQXH DEVHQW WKLV MRLQGHU

RU VKRXOG EH GLVPLVVHG DV ODFNLQJ DQ LQGLVSHQVDEOH SDUW\�

2XU SUHFHGHQWV� KRZHYHU� DUH QRW HQWLUHO\ FOHDU DV WR ZKHWKHU DQ

LQGLVSHQVDEOH \HW QRQ�GLYHUVH SDUW\ FDQ RU FDQQRW EH MRLQHG SULRU WR WKH

GLVPLVVDO RI D VXLW� ,Q -HQNLQV Y� 5HQHDX� ��� )��G ���� ��� ��WK &LU�

������ IRU H[DPSOH� ZH DIILUPHG WKH GLVPLVVDO RI D VXLW IRU ODFN RI DQ
LQGLVSHQVDEOH SDUW\� EXW VWDWHG WKDW ³LW ZDV QRW QHFHVVDU\´ IRU WKLV
LQGLVSHQVDEOH� QRQ�GLYHUVH SDUW\ WR EH MRLQHG SULRU WR GLVPLVVDO� %\
FRQWUDVW� ZH VWDWHG LQ 6FKXFNPDQ Y� 5XEHQVWHLQ� ��� )��G ���� ��� ��WK
&LU� ������ FHUW� GHQLHG� ��� 8�6� ��� ������� WKDW LI WKH MRLQGHU RI DQ
LQGLVSHQVDEOH SDUW\ ZRXOG ³GHVWUR\>@ GLYHUVLW\ RI FLWL]HQVKLS� KH PXVW

QHYHUWKHOHVV EH MRLQHG DV D SDUW\ ZLWK WKH UHVXOWLQJ ORVV RI MXULVGLFWLRQ E\

WKH WULDO FRXUW�´ ,Q OLJKW RI RXU GLVSRVLWLRQ RI WKLV DSSHDO RQ RWKHU JURXQGV�

ZHQHHG QRW DWWHPSW WR UHVROYH WKLV GLIILFXOW� VRPHZKDWPHWDSK\VLFDO LVVXH

RI MRLQGHU XQGHU 5XOH ���
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7KLV SUHVXPDEO\ UHPDLQV WUXH HYHQ WKRXJK 6RQGUD 0F&XUU\

DUJXDEO\ KDV FXUHG KHU ODFN RI VWDQGLQJ E\ VHFXULQJ DQ DSSRLQWPHQW DV FR�
DGPLQLVWUDWRU RI )UDQN 7XUQHU¶V HVWDWH� +HU IHOORZ DGPLQLVWUDWRU LV 9LFNL
7XUQHU� D 7HQQHVVHH UHVLGHQW� 0RUH LPSRUWDQWO\� WKH IHGHUDO VWDWXWH WKDW
FRQIHUV GLYHUVLW\ MXULVGLFWLRQ SURYLGHV WKDW ³WKH OHJDO UHSUHVHQWDWLYH RI WKH
HVWDWH RI D GHFHGHQW VKDOO EH GHHPHG WR EH D FLWL]HQ RQO\ RI WKH VDPH 6WDWH
DV WKH GHFHGHQW�´ �� 8�6�&� � �����F����� 7KXV� LQ KHU FDSDFLW\ DV OHJDO
UHSUHVHQWDWLYH RI WKH HVWDWH RI KHU ODWH VRQ� D 7HQQHVVHH UHVLGHQW�0F&XUU\
ZRXOG DOVR EH GHHPHG D 7HQQHVVHH UHVLGHQW�
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